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GOVERNMENTS DE FACTO 

International law, perhaps more than any other branch of the 
science, is progressive. In its study, the elements of this progress 
should be traced to their origin. International law has been a growth 
of mutual understanding between nations, developed out of neces- 
sities of particular situations, ripening gradually from precedent to 
precedent and finally formulated and codified in international con- 
ventions and treaties. Of these the most notable are the conventions 
adopted at the two conferences held at The Hague in 1899 and 1907. 

It is not surprising to find that times of war have given rise to 
many of the rules which nations have gradually come to recognize 
and embodied in the system which has become common to them all. 
In times of peace the situation adapts itself more readily to the re- 
quirements of each nation. War necessarily displaces the ordinary 
course of business and human conduct. 

In the Wars of the Roses we find the beginning of our modern 
law in reference to governments de facto. There was a case of a 
controversy between rival claimants to the throne of England. The 
Duke of York and the Duke of Lancaster each claimed to be the 
lawful sovereign. Wars broke out and continued for over a century. 
In the course of these wars one claimant was sometimes the ruling 
sovereign and his rival was in exile, or engaged in warfare on English 
territory. Then the ruling sovereign would be defeated in battle, 
in his turn would flee and his rival would come to the throne. 
Finally in the battle of Bosworth Field, Eichard III was slain, 
Henry VII united by his marriage the pretensions of both houses 
and the controversy ceased. During this long .period of intestine 
warfare, men lived and did business ; they manufactured and traded ; 
they carried on their farms and sold the fruit thereof; and the courts 
of England found it necessary to declare, and did declare that the 
sovereign who was actually at the head of the government and did 
actually govern was entitled to the obedience of all within his juris- 
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diction, whatever might be the fate of war and the subsequent change 
in dynasty. 

In the year 1494 (11 Hen. VII, ch. I) it was enacted that no 
person who followed the king in power to war should be convicted 
of treason for that cause. Blackstone, Coke, and Hawkins lay it 
down that this act is declaratory of the common law, for which Coke 
refers to 4 E. 3:9E. 4:1, 2. 1 

From this beginning the present system of law on the subject of 
governments de facto has developed. 

We will consider it (I) with reference to temporary occupation 
in time of war; (II) with reference to possession as the result of 
conquest; (III) in times of peace. 



When as incidental to war the territory of the enemy is invaded 
and occupied, an attempt was originally made by writers on inter- 
national law to apply the doctrine of Koman law with reference to 
abandoned or uninhabited land. The conquered territory was 
treated as res nullius, the property of nobody, and it was considered 
that for the time being the invader who came into possession of it 
maintained, by reason thereof, sovereignty over the territory thus 
occupied. But this rule was so manifestly founded upon a legal 
fiction that it failed to obtain permanent support. The doctrine then 
adopted by some writers on the subject was that the invader, by 
reason of his temporary success in war, became the gwasi-sovereign 
of the territory occupied, and that this gave him a claim of right to 
the obedience of the hostile people. But gradually this untenable 
position has been abandoned. The rights of the invaders are meas- 
ured by the necessities of war. Whatever is necessary in order to 
enable the invaders to prosecute the war and maintain effectively the 
position of the conquered territory is permitted to them. 2 For 
example, during the Franco-Prussian war the German military 

i3 Inst. 7; 4 Bla. Comm. 77, 78; 1 Hawkins P. C. 87, 89. Blackstone's lan- 
guage is (p. 78) : "When, therefore, aa usurper is in possession, the subject is 
excused and justified in obeying and giving him assistance." 

2 Hall, International Law (6th Ed.), 425, 458-463. 
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authorities issued orders punishing with death any inhabitants of 
the French territory which they had occupied who should give aid 
to the bodies of irregular troops called franc-tireurs, who were au- 
thorized by the French Government and were carrying on a certain 
guerilla warfare within the German lines. It is obvious that assist- 
ance given by the local inhabitants to these troops was really an act 
of war. and that they could not, under the claim of being non-com- 
batants, shield themselves from being treated as active enemies if 
they gave assistance and support to those who were carrying on actual 
hostilities. 

The occupation of the French territory continued for months. 
During this period it naturally became necessary to have some civil 
authority, and the invaders recognized and adopted the existing law, 
and authorized the existing subordinate civil authorities to ad- 
minister it. The superior officers were superseded by military 
appointees. 3 

During this occupation the French law continued to be adminis- 
tered by the officials who administered civil government, by the con- 
sent and under the authority of the invaders. 4 

A temporary occupation of the character under consideration took 
place during the War of 1812. The port of Castine, in Maine, which 
is near the Canada border, was captured by the British in 1814. 
They established a custom house and imposed duties upon goods im- 
ported there. Citizens of the United States who were domiciled in 
Castine remained during this occupation, imported goods and paid 
duty upon them to the British authorities. In 1815, after the ratifi- 
cation of the treaty of peace, the United States resumed possession 
of the port, and the collector of that district claimed that duties were 
payable to the United States upon the goods which remained in the 
port and had not been consumed. The Supreme Court of the United 
States, however, held that transactions under the authority of the 
British law which took place and were consummated during the 
occupation were valid. In United States v. Bice, 4 Wheat. 246 
(1819), at page 254, Mr. Justice Story thus stated the rule, deliver- 
ing the opinion of the court: 

3 Ibid, pp. 466, 471. 
*IUd, p. 471. 
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By the conquest and military occupation of Castine, the enemy acquired 
that firm possession which enabled him to exercise the fullest rights of 
sovereignty over that place. The sovereignty of the United States over 
the territory was, of course, suspended, and the laws of the United States 
could no longer be rightfully enforced there, or be obligatory upon the 
inhabitants who remained and submitted to the conquerors. By the sur- 
render, the inhabitants passed under a temporary allegiance to the British 
government, and were bound by such laws, and such only, as it chose to 
recognize and impose. From the nature of the case, no other laws could 
be obligatory upon them; for where there is no protection or allegiance, 
or sovereignty, there can be no claim to obedience. Castine was, there- 
fore, during this period so far as respected our revenue laws, to be 
deemed a foreign port; and goods imported into it by the inhabitants 
were subject to such duties only as the British government chose to 
require. Such goods were, in no correct sense, imported into the United 
States. The subsequent evacuation by the enemy, and resumption of 
authority by the United States, did not, and could not, change the char- 
acter of the previous transactions. 

The rule on the subject is thus stated by Dana, in note 162 to 
Wheaton's International Law (8 ed., § 337) : 

Firm possession by the enemy in war suspends the power or right to 
exercise sovereignty over the occupied place, and gives the enemy certain 
rights over it of a temporary character which all nations recognize, and 
to which loyal citizens may submit. 

These rights of the invader are solely the result of successful 
hostilities. The status of the conquered territory is not changed in 
any other respect. 

In Fleming v. Page, 9 How. 603 (1851), the Supreme Court had 
this question under consideration. During the war between the 
United States and Mexico the port of Tampico was captured by the 
United States. It was " in the exclusive and firm possession of the 
United States" (p. 614). During this occupation merchandise was 
exported from that port to the United States and the question was 
raised whether these goods could be considered as exported from a 
foreign country or from a port of the United States. On this subject 
the Supreme Court thus stated the law (p. 615) : 

As regarded all other nations it was a part of the United States and 
belonged to them as exclusively as the territory included in our estab- 
lished boundaries. 

But yet it was not a part of this Union. * * * [It] was held in 



70 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 

possession in order to distress and harass the enemy. While it was 
occupied by our troops they were in an enemy's country, and not in their 
own ; the inhabitants were still foreigners and enemies, and owed to the 
United States nothing more than the submission and obedience com- 
monly called temporary allegiance, which is due from a conquered enemy 
when he surrenders to a force which he is unable to resist. 

In the very useful English edition of Wheaton by Atlay, there are 
many sections written by the English editor in which the rules of 
international law are admirably stated. In section 346B, p. 483, 
of this work, the writer states the rule to be that in case of temporary 
conquest the sovereignty of the former government is suspended, at 
the same time the private rights of the citizens of the country and 
their relations to each other, unless altered by the conqueror, remain 
the same. In such cases, however, the rights of the conqueror are 
not unlimited. He may collect taxes for the purpose of defraying 
the expenses of the government which he carries on, and he may take 
possession of and manage the domain of the nation of which he has 
thus become the possessor, but he is bound to conduct this as a 
usufructuary only, and has not the right of an absolute owner. For 
example, during the Prussian possession of portions of the French 
Republic the Germans sold a large amount of timber upon the national 
domain. After the treaty of peace, the French Government refused 
to recognize the right of the German vendee to cut any more timber, 
and maintained that the terms of the sale which were made by the 
German Government far exceeded the right of that government as 
a usufructuary, and that the force of the transfer was spent when 
the possession terminated. This position thus taken by the French 
Government was acquiesced in by the German Government and is 
generally approved by the writers on international law. 5 

A distinction has been made in cases of this sort. It has some- 
times happened that the owner of land in the territory thus in mili- 
tary occupation has left it, but has continued to conduct business 
there through the medium of an agent. Questions have frequently 

o Calvo, le Droit International, Vol. 4, § 2207, Ihid., § 2205, thus states the law: 
" De la le droit de continuer l'exploitation reguliere du domaine nationale situ^e 
sur le territoire occupy, mais en aucun cas cette exploitation ne doit degenSrer 
en exactions ou en depredations abusives! " 
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arisen as to the character of the produce of such a plantation. The 
owner may be a neutral and living in a neutral country. Shall he 
have the right to insist that the produce of his plantation within the 
actual military occupation of the enemy shall be entitled to be con- 
sidered as neutral property, or shall it have the character of the 
territory where it is produced ? It is well settled, both by the English 
and American admiralty courts, that in such case, so long as the title 
to the property remains in the owner of the land it must abide by 
the character of the land itself. During the wars with Napoleon, 
the British seized Santa Cruz, which was a Danish island, and re- 
mained in possession of that island until in 1814, by the treaty of 
peace of that year, it was restored to Denmark. Bentzon, a Danish 
subject, left the island when the British took possession of it, and 
went to Denmark. He conducted the management of the plantation 
by an agent, and sugar, the product of this plantation, was shipped 
to England. Meanwhile war had broken out between the United 
States and Great Britain; the sugar was captured by an American 
privateer, and was brought into an American port for condemnation. 
Bentzon intervened, claimed that the sugar was the property of a 
neutral, and therefore not subject to capture by an American priva- 
teer, but the Supreme Court held otherwise, and thus stated the rule : 

In time of war, wherever the owner may reside, that land is hostile or 
friendly according to the condition of the country in which it is placed. 6 

On the other hand, in the Vroiv Anna Catharina, 7 Lord Stowell 

held that the owner of the plantation did not lose his right to sell the 

produce of that plantation to a neutral, and that the neutral could 

claim for the property thus purchased protection as neutral property, 

although if it had remained in the ownership of the owner of the 

plantation the rule would have been otherwise. At page 167 Lord 

Stowell thus states the rule : 

The produce of a person's own plantation in the colony of the enemy, 
though shipped in time of peace, is liable to be considered as the property 
of the enemy, by reason that the proprietor has incorporated himself 

e Thirty Hogsheads of Sugar, Bentzon Cl't, 9 Cra. 191 (1815); see also the 
Phoenix 5 C. Rob. 20 (1803). 
*5 C.Rob. 161 (1804). 
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with the permanent interests of the nation, as a holder of the soil, and 
is to be taken as a part of that country in that particular transaction 
independent of his own personal residence and occupation. 

To the rule which has been stated in reference to the limitations 
upon the right of the conqueror during his temporary occupation, one 
curious exception has been made by the Supreme Court of the United 
States which is certainly an illustration of the dual character of the 
government of this country. During the Civil War, United States 
forces took possession of the city of New Orleans, and the govern- 
ment of that city was conducted by military authority from the time 
of such possession until March 18, 1866, when it was restored to the 
municipal authorities. In time of peace it is plain that the Govern- 
ment of the United States would have had no right whatever to deal 
with the property of the city of New Orleans. An important and 
valuable part of this property was the waterfront upon the Missis- 
sippi. During the military occupation a lease was made by the 
military authorities who governed the city. This was made July 8, 
1865, for the term of ten years. After the civil authorities had re- 
sumed possession, they disputed the validity of the lease, and de- 
stroyed the fence around its improvements, which had been erected 
by the steamship company. Thereupon the steamship company filed 
its bill in equity to restrain the city of New Orleans from interfering 
with its possession. This bill was sustained and the steamship com- 
pany obtained a decree for a permanent injunction, which was af- 
firmed by the Supreme Court. 8 

But in this case the Supreme Court placed its decision upon the 
ground that under the terms of the lease the steamship company had 
expended large sums of money in valuable improvements, and that 
the making of a lease for a fixed term was necessary in order to secure 
to the city the making of these improvements, which at the termina- 
tion of the lease were to become the property of the city. The Su- 
preme Court expressly said (p. 390) : 

We do not intend to impugn the general principle that the contracts 
of the conqueror, touching things in conquered territory, lose their 
efficacy when his dominion ceases. 

s City of New Orleans v. New York Mail SS. Co., 20 Wall. 387 (1874) (Book 
22, Law. Ed. 354). 
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II. 

Where military possession results in permanent conquest, there is 
generally an intermediate period during which no legislation has 
determined the precise character of the government of the conquered 
territory, and during which, therefore, the government can be con- 
sidered as de facto only. An interesting example of this is to be 
found in the case of California. During the war between the United 
States and Mexico, California was invaded by the United States 
troops, and a military government was established. By the treaty of 
peace between Mexico and the United States California was ceded to 
the latter country. Several months ensued before any provision was 
made by Act of Congress for the government of this newly acquired 
territory. The military authorities, with the approval of the Presi- 
dent and Secretary of the Treasury, remained in possession, con- 
tinued the custom house which had been established prior to the 
treaty of peace, and imposed upon goods imported into California the 
same duties which under the tariff of 1846 were to be levied upon 
goods imported into the United States. California had not, however, 
been included in any collection district, nor was -there any collector 
appointed by the President to receive such duties, except, of course, 
the military officer and his deputy. The military authorities recog- 
nized that this was a de facto government only, and it is evident from 
the proclamations which they issued that they had doubts as to 
whether or not this system which they adopted for collecting custom 
duties had authority in law. But when the question came to be con- 
sidered by the Supreme Court, the validity of the administration was 
sustained. 9 

The court held that until Congress had legislated, the de facto gov- 
ernment instituted by the President was a valid exercise of his execu- 
tive power. The objection was argued by counsel that the law of 
Mexico would remain in force until it was altered by the newly con- 
stituted authority. To this Mr. Justice Wayne, delivering the opin- 
ion of the court, thus replied (p. 198) : 

The second objection states a proposition larger than the case admits, 
and more so than the principle is, which secures to the inhabitants of 

9 Cross v. Harrison, 16- How. 164 (1853). 
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a ceded conquest the enjoyment of what had been their laws before, 
until thej' have been changed by the new sovereignty to which it has 
been transferred. In this case, foreign trade had been changed in virtue 
of a belligerent right before the territory was ceded as a conquest, and 
after that had been done by a treaty of peace, the inhabitants were not 
remitted to those regulations of trade under which it was carried on 
whilst they were under Mexican rule; because they had passed from that 
sovereignty to another, whose privilege it was to permit the existing regu- 
lations of trade to continue, and by which only they could be changed. 



10 



In this case the Supreme Court had under consideration a dispatch 
written by Mr. Buchanan, Secretary of State, and afterwards Presi- 
dent of the United States, October 7, 1848. It is as follows : 

In the meantime, the condition of the people of California is anomalous, 
and will require, on their part, the exercise of great prudence and dis- 
cretion. By the conclusion of the treaty of peace, the military govern- 
ment which was established over them under the laws of war, as recog- 
nized by the practice of all civilized nations, has ceased to derive its 
authority from this source of power. But is there, for this reason, no 
government in California? Are life, liberty, and property under the 
protection of no existing authorities? This would be a singular phenome- 
non in the face of the world, and especially among American citizens, 
distinguished as they are, above all other people, for their law-abiding 
character. Fortunately, they are not reduced to this sad condition. The 
termination of the war left an existing government, a government de facto, 
in full operation, and this will continue, with the presumed consent of 
the people, until Congress shall provide for them a territorial govern- 
ment. The great law of necessity justifies this conclusion. The con- 
sent of the people is irresistibly inferred from the fact that no civilized 
community could possibly desire to abrogate an existing government, 
when the alternative presented would be to place themselves in a state 
of anarchy, beyond the protection of all laws, and reduce them to the 
unhappy necessity of submitting to the dominion of the strongest. 

This government de facto will, of course, exercise no power incon- 
sistent with the provisions of the constitution of the United States, 
which is the supreme law of the land. For this reason no import duties 
can be levied in California on articles the growth, produce, or manufac- 
ture of the United States, as no such duties can be imposed in any other 
part of our Union on the productions of California. Nor can new 
duties be charged in California upon such foreign productions as have 
already paid duties in any of our ports of entry, for the obvious reason 
that California is within the territory of the United States. I shall 
not enlarge upon this subject, however, as the secretary of the treasury 
will perform that duty. 

i» To the same effect is Leitensdorfer v. Webb, 20 How. 176 (1857). 
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When the case of Porto Rico came to be dealt with, the power of 
the government to cope with the existing situation was placed by the 
Supreme Court wholly upon the exigencies of war. 

In Santiago v. Nogueras n the court said (p. 265) : 

The authority to govern such ceded territory is found in the laws 
applicable to conquest and cession. That authority is the military power 
under the control of the president as commander-in-chief. 

In the Dooley case it was held that during the military occupation 
of Porto Rico, and before the treaty of peace, the military authorities 
who conducted the government of the island had power to impose 
customs duties upon imports from the United States into Porto Rico. 
To this part of the decision there was no dissent. The court placed 
the power wholly upon the exigencies of war. It follows of necessity 
that where war does not exist, the rights derived from its existence 
cease, and therefore it would seem to be clear that the majority of the 
court were right in holding that the power of the military authorities 
to impose such duties ceased when the treaty of peace was ratified. 

To like effect is the decision of the same court in Lincoln v. United 
States, 197 U. S. 419 (1905). It was there held that until an Act 
of Congress giving authority to levy duties should be passed, the 
military authorities in the Philippines, after the ratification of the 
treaty of peace, had no right to impose duties upon goods imported 
into those islands from the United States, and that the insurgents 
during the insurrection had no such firm possession by an organized 
hostile power as Great Britain had of Castine during the War of 
1812 ; that, therefore, the rule laid down in the Bice case was not 
applicable. 

In the treatment of this subject we have thus far considered only 
the relation of the people in conquered territory to the conqueror. 
Their relation to each other remains to be considered. 

It is well settled that their property rights and relations to each 
other are unchanged by the conquest. The laws of the conquered 
country remain the same until changed by some lawful legislation. 
Thus, for example, the conquest may become permanent, the con- 

"214 U. S. 260 (1909) ; s. p. Dooley v. United States, 182 U. S. 222 (1901). 
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queror may establish a legislature, and this may make valid laws 
after the cessation of hostilities. 12 But in the absence of such legis- 
lation the old law remains. 

The rule is thus stated by the Supreme Court in United States v. 
Percheman ia (p. 86) : 

It may not be unworthy of remark, that it is very unusual, even in 
cases of conquest, for the conqueror to do more than to displace the 
sovereign and assume dominion over the country. The modern usage 
of nations, which has become law, would be violated; that sense of jus- 
tice and of right which is acknowledged and felt by the whole civilized 
world would be outraged, if private property should be generally con- 
fiscated, and private rights annulled. The people change their allegiance ; 
their relation to their ancient sovereign is dissolved; but their relations 
to each other, and their rights of property, remain undisturbed. If this 
be the modern rule even in cases of conquest, who can doubt its applica- 
tion to the case of an amicable cession of territory ? 

These principles of the law of nations were formally promulgated, 
or as we might justly say, codified by the Hague Peace Conference of 
1907. " Regulations respecting the laws and customs of war on 
land " are annexed to the " Convention respecting the laws and cus- 
toms of War on Land." 14 

Articles 43, 46 and 55 are as follows : 15 

Art. 43. The authority of the legitimate power having in fact passed 
into the hands of the occupant, the latter shall take all the measures 
in his power to restore, and insure, as far as possible, public order and 
safety, while respecting, unless absolutely prevented, the laws in force 
in the country. 

Art. 46. Family honor and rights, the lives of persons, and private 
property, as well as religious convictions and practice, must be respected. 
Private property can not be confiscated. 

Art. 55. The occupying state shall be regarded only as administrator 
and usufructuary of public buildings, real estate, forests, and agricultural 
estates belonging to the hostile state, and situated in the occupied coun- 
try. It must safeguard the capital of these properties and administer 
them in accordance with the rules of usufruct. 

12 Leitensdorfer v. Webb, 20 How. 176 ( 1857 ) . 

« 7 Peters 57 (1833); s. p. The Fama, 5 C. Rob. 106 (1804); Vattel, Book 
III, c. 13, § 200. 

n Scott, The Hague Peace Conferences, vol. II, pp. 368, 376. 

is Scott, The Hague Peace Conferences, vol. II, pp. 397, 401. These are also 
to be found in the English ed. of Wheaton, p. 561. 
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The term " usufructuary " is borrowed from the Roman law — 
ususfructus est jus alierds rebus utendi, fruendi, scdva rerum sub- 
stantia. Prof. Hadley well translates the last three words of this 
definition : 16 " The substance of the thing being unimpaired — 
without injury to its substantial value." 

The usufructuary must use the object of the usufruct " as not 
abusing it ; he must see that it receives no injury, suffers no deterior- 
ation, at his hands." 17 He is bound "to be at the necessary ex- 
penses for preserving and keeping in good case the places and other 
things of which he has the usufruct." 18 

Le usufruit est le droit de jouir d'une chose dont on n'est pas pro- 
prietaire, sans la diminuer ni la det6riorer. 19 

An interesting statement of this rule is to be found in the decision 
of the Permanent Court of Arbitration in the Matter of the Mari- 
time Boundary Dispute between Norway and Sweden. 20 In this it 
is declared (p. 233) : 

It is a settled principle of the law of nations that a state of things 
which actually exists and has existed for a long time should be changed 
as little as possible. 

It is to be expected that the decisions of the Hague Tribunal will 
hereafter be cited as authorities and receive the same respect as those 
of the Supreme Court of the United States, the British Privy Coun- 
cil, or the French Cour de Cassation. 

III. 

In time of peace, questions as to de facto governments may also 
arise. 

1. As to newly acquired territory. Territory may be acquired 
by a nation by discovery and occupation, as well as by conquest. A 
controversy arose between the Republic of Haiti and the United 
States in reference to the Island of Navassa, one of the guano islands 

is Hadley, Rpman Law, p. 192. 

i» Ibid, p. 192. 

is Domat, Civil Law, § 998, trs. Strahan Boston ed., vol. I, p. 424. 

i» Bousquet, Abrgge' des Lois Civiles de Domat, p. 81. 

20 This Journal. 4:226-236, rendered Oct. 23, 1909. 
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in the Caribbean Sea. It was claimed by Haiti that this island had 
been occupied, and that title to it had been claimed by the French 
Government when the Island of San Domingo was subject to its 
jurisdiction, and that, therefore, this particular island had become 
the territory of the Republic of Haiti, which had succeeded to the 
rights of the French Government But the Executive of the United 
States took a different view of the situation, and determined that 
the Island of Navassa had not been in the occupation or under the 
sway of any country whatever ; and that, therefore, it was competent 
for citizens of the United States to enter and occupy it, and com- 
petent for the Government of the United States to recognize such 
entry and occupation, and appropriate the island as property of the 
United States. After this had been done by executive authority, 
Congress passed a law providing for the extension of criminal laws 
of the United States to the Island of Navassa, and that any offender 
against such laws should be tried in the district of the United States 
to which he should be brought. There were no courts having juris- 
diction in criminal cases existing within the island, and this was ob- 
viously the only method in which obedience to the laws could be en- 
forced. The Supreme Court held that this exercise of power by 
Congress was valid ; that the Constitution of the United States was 
not applicable to insular possessions acquired in the manner afore- 
said, and that, therefore, the trial and conviction of a person who 
had committed a murder on the Island of Navassa and had been 
tried for the crime in the district of Maryland was valid. 21 

In the case of the Island of Cuba, after the termination of the 
war with Spain, the military government which was established by 
the authority of the United States, and succeeded to the Spanish 
Government in Cuba, remained in authority in the island for sev- 
eral years, and until the establishment of an independent republic. 
A question arose as to the validity of the action of that government 
in reference to the adoption within the island of patents and copy- 
rights which had been granted by other governments. A method 
was adopted for the registration of patents and copyrights. A con- 

21 Jones v. United States, 137 U. S. 202 (1890). 
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troversy arose between two citizens of the United States as to the 
validity of this military order. 22 

In this case Circuit Judge Lurton, who has since become a Jus- 
tice of the Supreme Court, held that the military government was 
the de facto government of Cuba while it lasted, and that therefore 
the rules of action, whether civil or criminal, prescribed by that 
government, constituted the law of Cuba while that government 
endured. 

Nevertheless it is well settled that in all cases of the transfer of 
territory from one sovereignty to another the laws which prevailed 
in the country so transferred remain in full force until abrogated 
by the new sovereign, and that all titles which have accrued under 
the original sovereign must be held sacred. 

In United States v. Moreno 23 the Supreme Court said, referring 

to the cession of California by Mexico to the United States: 

That cession did not impair the rights of private property. They were 
consecrated by the law of nations and. protected by the treaty. The 
treaty stipulation was but a formal recognition of the pre-existing sanc- 
tion in the law of nations. The Act of March 3, 1851, was passed to 
assure to the inhabitants of the ceded territory the benefit of the rights 
of property thus secured to them. It recognizes alike legal and equitable 
rights, and should be administered in a large and liberal spirit. A right 
of any validity before the cession- was equally valid afterward. 

Chancellor Kent expresses the same proposition tersely : 2 * " The 
cession or conquest of a territory does not affect the rights of 
property." 

This wise and conservative policy of protection to vested rights 

is characteristic of the policy of the United States and is deeply 

embedded in its Constitution. The Supreme Court has extended 

the shield of its protection to equitable as well as to legal rights. 

The court thus states the rule : 25 

Private rights of property being within a territory ceded by one inde- 
pendent nation to another by a treaty between them, are not affected by 

22 Goodyear Co. v. Rubber Tire Co., 164 Fed. 869 (1908). 

23 1 Wall. 400, 404 (1864). 

2* 1 Kent Comm. 178, note a; s. p. In re Chavez, 149 Fed. 73 (1906), C. C. A., 
8 Circuit; U. S. v. Percheman, 7 Peters, 51, 86 (1833). 

25 Ainsa v. New Mexico & Ariz. R. R., 175 U. S. 76, 79 (1899). 
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the change of sovereignty and jurisdiction; and are entitled to protec- 
tion, whether they are complete and absolute titles, or merely equitable 
interests needing some further act of the government to perfect the legal 
title. 

2. Cases have sometimes risen where there is a temporary occu- 
pation by one country of territory which de jure belongs to an- 
other. In these cases it is well settled that the rights of the power 
actually exercising authority are those of a possessor or usufructu- 
ary only. A notable instance of this is in the case of the territory 
between the two republics of Costa Rica and Panama. Before the 
independence of Panama was declared, and when the sovereignty 
over what is now the territory of that republic was in the United 
States of Colombia, there was a dispute between the two republics 
as to the boundary between them. After a long debate the two re- 
publics made a treaty by which the matter in controversy between 
them was referred to the arbitrament of the President of the French 
Republic. This was in 1896. This treaty contained the following 
clause : 

The arbitrator's decision, whatever it may be, will itself serve as a 
complete and binding treaty between the two high contracting parties, 
and will admit of no appeal whatsoever. Both parties bind themselves 
to a faithful fulfilment, and to resign all claims against the decision 
staking thereon their national honor. 

The award of the President of France was published in the Jour- 
nal officiel, September 15, 1900 (pp. 6184, 6185). This award 
determined the boundary line. It was for a time acquiesced in, al- 
though with some dissatisfaction on the part of Costa Rica, and some 
attempts were made to agree upon a commission which should ac- 
tually mark out and delimit the line according to the award. Pend- 
ing these proceedings, it was agreed between the two republics that a 
certain tract of land to the north of the Sixola River should remain 
in the possession of Costa Rica. A controversy subsequently arose 
growing out of conflicting claims of title to land within this territory. 
These controversies were between citizens of the United States. In 
the litigation respecting them in the United States courts, it was 
held that the courts of the United States had no jurisdiction over 



GOVERNMENTS DE FACTO 81 

the controversy, and a suit brought by one of the claimants was 
dismissed. 26 

The matter meanwhile had come up for the consideration of the 
State Department, which took the following action: On April 16, 
1906, it sent a dispatch to the United States minister in Panama, 
and also to the United States minister in Costa Rica, which it re- 
quested should be communicated to the authorities of those republics, 
in which the subject is thus dealt with : 

The Department is not unmindful of the contention of Costa Kica 
that an understanding has existed between that state and Panama 
whereby the former has retained temporary possession and administra- 
tive control over the district, and pending the ratification of the treaty 
of March 7, 1905, exercises police powers and other general attributes 
of de facto sovereignty within the territory. At the same time it is un- 
deniable that the de jure sovereignty has been in Colombia and Panama 
since the Loubet award, accepted as it is by Panama and Costa Eica, so 
that either by virtue of that award or of the pending boundary treaty, 
the territory will ultimately come under the jurisdiction of Panama. 
Meanwhile, certain American citizens acting upon the assurances of the 
authorities of Colombia and Panama and in accordance with the laws 
of those states, have gone into this territory, expended large sums in 
developing it, and by virtue of such acts have acquired certain possessory 
rights thereunder and are entitled to protection therein. In the adjust- 
ment of any conflicting claims of title which may arise or have arisen it 
would be improper for this Department to interfere. But, on the other 
hand, after rights, possessory or otherwise, in this property have been 
acquired in good faith by American citizens and have become vested in 
them, the Department is of opinion that they should not be divested 
except by due process of law, by ejectment or other appropriate legal 
action. 

In 1902 the Oyster Commissions of the States of Louisiana and 
Mississippi agreed upon a modus vivendi as to methods of fishing in 
certain territory claimed by each. This was a temporary arrange- 
ment, pending the final decision of the Supreme Court of the United 
States. 27 

An instance of a somewhat similar character arose in the case of 
the City of Cracow, which, under the provisions of the treaties nego- 

2« American Banana Co. v. United Fruit Co., 166 Fed. 261, 266 (1908), 213 
U. S. 347 (1909); this Journal, 3:1006. 
27 Louisiana v. Mississippi, 202 U. S. 1, 35 (1906) ; this Journal, 1:204. 
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tiated between the various powers of Europe at the conclusion of the 
Napoleonic wars, was placed under the joint protectorate of Russia, 
Austria and Prussia. Cracow was finally annexed by Austria, but 
questions arose as to the sovereignty and rights exercised under it 
before the annexation. Calvo thus states the rule which, in his judg- 
ment, was applicable to the case (Vol. 1, § 42, p. 172) : 

On ne considere pas non plus comme incompatible avec la souver- 
ainete d'un Etat, l'obeissance transitoire qu'il doit aux ordres d'un autre 
gouvernment, ou l'influence exterieure, a laquelle il peut eventuellement 
se soumettre. 

In the case of de facto governments, when absolute sovereignty is 
claimed by the power in possession, it must be conceded that the 
power of taxation remains in the de facto government This was 
held by the Supreme Court in Pearcy v. 8tranahan. 2S 

The contest in this case related to the importation of a case of 
cigars from the Isle of Pines. It was claimed by the importer that 
under the treaty of peace with Spain this island was ceded to the 
United States. It, however, appeared that with the consent of the 
United States the Isle of Pines had continued de facto under the 
jurisdiction of the government of the Republic of Cuba, which 
claimed title and sovereignty. It had local officers elected by its 
people, and was united in a department to a portion of the mainland 
of the Island of Cuba. The Supreme Court held that under these 
circumstances it was de facto foreign territory to the United States, 
and that the cigars in question were, therefore, dutiable. 

Among the papers presented to the court was an endorsement by 
the late military governor of Cuba in relation to the de facto govern- 
ment, in which he says : 

No special action was taken to protect the interests of the United States 
who have purchased property, and who have settled in the Isle of Pines, 
for the reason that no such action was necessary. 

But it is equally clear that when the possession of the government 
de facto is that of a usufructuary only, the taxes, if imposed, should 
not go into the general funds of the occupying government, but should 

28 205 U. S. 257 (1907) ; this Journal, 1:784. 
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be devoted to the management and maintenance of the property tem- 
porarily within its occupation. This proposition follows from the 
authorities previously stated as to the duty of the usufructuary and 
is entirely analogous to Articles 48 and 49 of the Hague convention 
of 1907, which requires that in time of war an invading government 
which takes temporary possession of the enemy's territory shall col- 
lect taxes there, if at all, for local purposes only. It certainly can 
not be contended that the duty of a usufructuary in time of peace is 
less in degree or extent than that of an invader. 

In cases of temporary occupation of disputed territory the acqui- 
sition and transfer of title to land is subject to the laws of the de jure 
sovereign, no matter by whom the administration may be carried 
on. 29 

In this case the boundary line between Georgia and Florida had 
been in dispute. A certain district had, during the controversy, for 
many years been administered de facto by Georgia, and that State 
had granted titles to lands lying there. Conflicting grants had been 
made by Florida. When the boundary line was settled, this district 
was awarded to Florida. The Supreme Court held that the Georgia 
grants were invalid, even though Georgia had been acting as sover- 
eign de facto at the time they were made. The court distinguishes 
between a cession of territory, where there is a change of sovereignty, 
but where private titles are not affected ; and a settlement of boundary, 
where there is no change of sovereignty, but merely a determination 
to which country the territory belongs and always has belonged. 

So, too, a title once acquired from the de jure sovereign can not be 
divested, save by conveyance or legal proceedings in accordance with 
the law of the de jure sovereign. 

It is an acknowledged principle of law that the title and disposition 
of real property is exclusively subject to the laws of the country where 
it is situated, which can alone prescribe the mode by which a title to it 
can pass from one person to another. 30 

EvEBEiTT P. Wheeler. 

2» Coffee v. Groover, 123 U. S. 1 (1887). 
soMcCormick v. Sullivan, 10 Wheat. 192 (1825). 



